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Comparative advertisement is a sales prom-
otion techniqueé where in a firm advertises his
oods Of services by comparing them with

ducts and services of its
competitors- Comparative claims are variable
in nature, (i) 2 competitor may explicitly be
named Of (ii) implicitly refered to. The
emphasis may be on the similarities of the
h is seen as positive

products whic
comparisons or the differences between the

products may be highlighted which is termed
asnegative comparisons. In while advertising
the product they may make equivalence or
parity claims OF even superiority claims with

the competitor's.

Comparative advertising 1is profusely used
throughout the globe. The basic concept is t0
bring to fore the merits of the products of
services offered by the manufacturer as
compared to those of his rivals and to educate
and bring awareness among the consumers t0
clarify doubts about a brand and take a
rational purchase decision.’

io where each prand
foothold in the market, the
disregarded honest and fair
product / service. The

INT

wants to gain a
firms have often
representation of their
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?omparison has inevitably involved compet-
ftor's product disparagement. Disparagement
is explained to be a false, misleading
detrimental statement or claim which
damages the reputation of another's product
or service.

Thus, not all comparative advertisements are
permissible’’. Recent judicial decisions in
these matters in our country present an
opportune moment to review this area of law,
and this work seeks to outline the current
position. In the present work, we have
focused on the concept, advantages and
disadvantages of comparative advertisement
and shall do a critical analysis of the existing
Jegal systemin India to restrain disparagingin
comparative advertising based on the critical
examination of the judicial decisions on such

matters.

STATUTORY FRAMEWORK ININDIA

f the exisiting literature

A careful study © :
reveals that various laws have been enacted in

our country to deal with the subject. Initially
the laws were formulated to curb monopolies
in the market and keeping pace with the
changing circumstances; they Were amended
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ompetition- To COfnba'
% ive trade practices In

encourab jcti
n?onOP"ﬁes aug n?Strthe MRTP act' was

. t unfair
the mar e. 1969. Further to preven_
formuiateg cl:s this law wasamended in 1984,
trade practict> Id be undertaken

ions that cou .
ral actiot ] od
Se\'i(;;t unfair trade practices were list
aga

‘jor Section 36 A of this A(;t.. The Section 36
s X) contains the provisions related to
i (1)11(;'e1ll\’0 representation of goods/
f::ttxiw According to it if a trade P{'ad"ce
adopts deceptive meti‘wds of maklr.lg a
statement, oral or written or by visual
»resentation, which provides untrue or
misleading claims disparaging the product or
trade of another person for promotion of sales,
shall be termed to be unfair. Due to this
amendement, a statuarory body called
Director General of Investigation and
Registration (DGIR) came into existence,
whose work was to investigate the case of a
restrictive or unfair trade practice. The
investigations were put before a judicial body
called MRTPC comprising of benches of
commission. On finding a case to be unfair
trade practice, the commission could order
the offending party to stop the practice. The
MRTP Act, 1969 was amended several times
with changing market situations but was
finally repealed in August 2009 by ministry of
Corporate Affairs, Government of India as a
need of stronger pro-competitive regulations
was felt. All cases relating solely to unfair
trade practices were now to be dealt in
accordance with the provisions of the
Consumer Protection Act 1986. The
Competition Appellate Tribunal was to take
th'e cases related to providing false or
misleading  information and sneering the
goods, services or trade of another person.
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SIGNIFICANTJUDICIALP RECEDENTS

Some of the prominent Judicial decisions |

this matter in India are:-

Reckitt & Colman of India Ltd. vs. Kiy; T2 |
Ltd.’

The advertisement in which the def, dangl

promoted their brand "Kiwi Shoe pqp;o 5

eulogizing their product while diSPal‘agjn a
unamed product that bore ?Onspicious
resemblence to design of plantiff's “ch

blossom”; was regarded as a case of i

comparative advertisement.

Delhi High Court (S.K.Mahajan, J.) helq that

In order to promote one's products, 5 firm can
claim its goods to be the best and make SOme
statements for puffing of his Producg /
services and will not be taken as g case of
disparagement or defamation to the COmpe.
titors goods. However, a Mmanufactyre,
cannot vocalize that his contender'g
commodities are appalling or show them tope
inferior to puff and promote his goods, This
will be considered as case of disparagement.

Reckitt & Colman
Ramachandran & Any

of India Ltd g MP.

In this case® the

registration of
Blue” .

Plantiff possesed 3 design
bottle of their brand “Robjn
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then it tantamounts to disparagement.

Dabur India Ltd. vs. Colgate Palmolive IndiaLtd".

In this ad the defendant shows the marks left
on a surface when his & his rivals product are
rubbed on it, to show that his product was less
harmful to teeths and was sixteen times less
abrasive than plantiff's product.

o ARIN COMPARATIVE ADVERTISING : ANALYSIS OF JUDICIAL pRg,
Ll CEDENTS
AL OF CASES OF DIspaRAGE);
t (Barih Ghosh i B
a H h Cout” t les f »J) laid  Thiscase w
ult o basic principles for granting an  and was asheld as a case of g
dowf‘ fon incase of comparative advertising: ordered to desist ° dlsparagement
" jesman €0 claim his goods to be best - DaburIndia L
A such declaration1s untrue; for this td. vs. Emami Ing;
even cehe caneven compare th.e.lnerits ofhis Thiscase’j iaLtd,
P"rpoodities over the comrr_lodlfles of others. ground fo: ;\avery important one §
O™ s an further cllalm his goodstobe  Court held thws for CA Hon.bleoD"makin a
At ot his competitor's, even when such reference o ateven when there i elhi High
pettef o b antrue. However, he cannot Bt ze fErer Pinpointing to the 1S 10 specific
lai™® " com ctitor's goods to bebad.Sucha product thnce- is made to em{lvﬂ product
C]auﬂs l be ‘considered to be done on Accordin e?lt isequally ObieCtic:;eblgeme of
5 . PO a
cani ous intentions of slandlermg the goods disparageg a:1 this judgement, no ;'
ﬂ}a his etitors and this shall not be its defense 163SS or genre of a prod u;m =k
’ ; . claim uct and i
oermiSSl le. .If such defamah;md case arises I_\ot been Speeific;gat any particular firm hl:
Pn 4 action Jjes for recovery O amages for inabroader view _tY mentioned to, HoweveS
‘; famation, then the cc?u_rt is f:\lso competent firm to make IEven does not permit a\n]r
toe gran n order of injunction restraining That is a man ut:fompansion on general bas,iy
o . actu S.
repetition of such defamation. disparagement by rScm.o?)ft car c?an be sued for
e .
Vs Hindustan Coca Cola Ltd Sho-w s through an adve:tiseoninpatmyhﬁ e
si Co.Inc. st aLta. owingacara ement that b
pep scooter owner will be better t:)ff.y
sh up sales of its prod R .
In order to pu product egaul vs Ujala Cas
K amps Up, Hin dustan Coca ColaLtd., aired i UnilevereL (;; Colgate Dental Cream vs
mercial adonTV,in which it mocked on '
pepsi calling 1t Bafhchon Wali drink”, or According to its ad, Ujala'
tlwrongChOice aby li . £ ) ]ala s four drops of
' iquid blue brought striking whiteness effect
. in clothes whi ;
bl Delhi High Court held that Thumps use of o :ﬁi\:c};cou;d bj:AL achieved by large
. .4 Pepsi by deogatory remar rands. A similar
g]};sdceile%tiam& b e} call eg “ Pr‘-):-ffm g 111;)?' angt Regalﬂls manufacturer alleged the aiz;:edtl:lc:
. : em i : ; 3
(urther made 1t clear that the case of enttobe disparaging forits goods.
.- aragement shown in a commercial can be ,
gi};dedg on the basis of intent, manner, In its advertisement, Colgate Dental Cream
storyline and message conveyed by it. (Pouble Protection) claims itself to be 2.5
According to decision held in this case thereis times superior over any ordinary cream. HUL
prima facie 1o infringement and CA is flnow.ad against this ad to the court claimimg
permissible only when it does not denigrate ordinary” is a disparagement of its similar
the competitor's product. If a firm compares product by Colgate. :
it's goods with those of rival by condemning it '
The decision held by court in both these

matter was that the product | service or trade
that is claimed to be disparaged must be an
;dentifiable one. The court did not classify the
first as a case of disparagement of goods as the
ad merely claimed to be superior in quality by
itself but did not carry any else label or had
any similarity with any other brand. In the
second one also, the court was of the view that

89
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i * identif
a reference to “ordinary” does nott lldreforz
any specific or particular product & 1;:5
was not a case of disparagement of goods.

Pepsodent vs Colgate"

HUL claimed Pepsodent to be 102 pt.?rCE?-nt
better than the leading toothpaste lfl its
advertisements both print and electronic. In
the ad while comparing the samples of the
two although the competitor name
(COLGATE) was muted but lip movement
revealed it. Also the jingle in the background
at the time resembled that of Colgate
advertisement. Thus the Judges decalred it to
be a case of unfair CA and Colgate's product
diparagement alle gation was proved.

There are much more examples of such
campaigns led by companies to occupy a
large market share, Whether it is detergent
brands Uniliver's RIN and Proctor &
Gamble's Tide or the health drink products
Horlicks of Glaxo SmithKline Consumer
Healthcare Limited vs, Complain from Heinz
India Private Limited or recent CA
controversies involving Godrej vs. Vasmol
and Nokia and Onida mobile phone.

According to judgement passed in various
cases in this matter we can conclude:-

(i) Through Comparative Advertising
competitors can compare similar products
only. (products fulfilling similar needs or
purpose) ‘

considered, Comparision with “another” or
“ordinary” does not makes a case of
competitors product disparagement,

(i) Any indirect referencing made to
competitors product (mutuable lip
movement, similar background music,
similar design and colour etc,) can lead to 4
case of unfair comaritive advertising,

CONCLUSIONS

After a careful analysis of the i
these aforediscussed caseg One gy
that laws regarding CA jp Indi, i
framed but the issue to be dealy Wit;r? WQIQ
are they settled in right Manneg' it L |
courts have generously alloweg Puffj, ndiar:
promote one's product (so long ag itq By i
affect a competitor adversly). The emoes y,
have been on IeVeragjn prgh*‘%s
disparagement but have turneq abliy EduEt
consumer's right to get correcy informay.eto .
With a malicious intent to increage the hon, ‘
share the companies are trea ding tet
advertisements into mockery game .
not standing to truthfulnegs a
representation. Thus, the developi
scenario is subverting the soy] of CA. Tllllg
right of the public to get correct, Tationg) g
unbiased information should pe safegua, de
If need arise newer strigent laws ghq e
enacted to promote honest trade Practiceg.

Bernehts

QG“Q[ Of

REFERENCES

A. Kumar , Sukanya, Comparative Adver;,
semnt: Benefits to Consumers, The
Hindu, June 15, 2000, htt-p:/ / :
hindumnet.com /the hindy /2000/06 /15

/06/500h.htm

Semila Fernandes, |BM & SSR, Vol 2, No. 6,
2013. - :

Comparative ads to be curtaileq - HC, the
Hindy, Business Line, Dec.15, 2005

MRTP Act N 0.54,1969, Statement of Object &
reasons. :

1996 P.T.C.193 T 399
1999P.T.C. (19) 741.
2001(21) P.T.C. 699 & 799
2004 (29) P.T.C. 401

2004 (29)P.T.C. 1
1997(199)P.T.C. 13 3
Manisha Singh Nair, Indja: Roads Ahead CA,

http:// WWww.mondagq.com/ article_id39.
572

90

Scanned with CamScanner




